
IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

HISHAM HAMED, derivatively, on behalf )
of SIXTEEN PLUS CORPORATION, )

) Case No.: 2016-SX-CV-650
Plaintifï, )

) DERIVATIVE SHAREHOLDER
VS. ) SUIT, ACTION FOR DAMAGES,

) CICO RELIEF, EQUITABLE RELIEF
FATHI YUSUF,ISAM YOUSUF ANd ) AND INJUCTION
JAMIL YOUSEF, )

)
Defendants, ) JURY TRIAL DEMANDED

)
and )

)
SIXTEEN PLUS CORPORATTON, )

)
a nominal defendant. )

I

DEFENDANT, FATHI YUSUF'S REPLY IN SUPPORT OF HIS
MOTION TO DISMISS PLAINTIFF'S FIRST AMENDED COMPLAINT

Defendant, Fathi Yusuf ("Mr. Yusufl'), through undersigned counsel, hereby replies in

support of his motion to dismiss Plaintiff, Hisham Hamed's First Amended Complaint

("Complaint") against him, in its entirety, given that it fails to state a single claim upon which

relief can be granted-both because all claims are barred by the statute of limitations and are also

insufficiently pled-and fails to join an indispensable party, Manal Yousef. In support, Mr.

Yusuf states as follows.

I. INTRODUCTION

In Plaintiff s Opposition to Mr. Yusuf s Motion to Dismiss, Plaintiff withdraws three of

the claims set forth in the First Amended Complaint: 1) violation of 14 V.I.C. $ 605(c) of the

Criminally Influenced and Corrupt Organizations Act ("CICO"); 2) conversion; 3) and civil

conspiracy. Accordingly, Mr. Yusuf has no need to, and does not, address those three claims in

the instant reply. With respect to the remaining counts, Plaintiffs Complaint has several

intractable problems that no amount of obfuscation on the part of Plaintiff can conceal. One, all

DUDLEf TOPPER

AND FEUERZEIG, LLP

1000 Fredsriksberg Gade

P.O. Box 756

St Thomas, U.S. V.1.00804-0756

(s40\ 774-4422



Hamed v. Yusuf et al.
Case No. l6-SX-CV-650
F. Yusuf s Reply Motion to Dismiss First Amended Complaint
Page2 of 19

remaining counts-the two alleged CICO claims (one a conspiracy to violate 14 V.I.C. $ 605(a)'

and the other for violation 14 V.LC. $ 605(b)), breach of fiduciary duty, usurpation of corporate

opportunity and the "tort of outrage"-¿re all barred outright by the statute of limitations. The

limitations bar is disclosed on the face of the Complaint, which reveals that Plaintiff knew in

2005 that Sixteen Plus's interests in the Property were impacted by the "sham mortgage" when

Mr. Yusuf allegedly insisted that the mortgage be paid if the Property were to be sold. Two,

Plaintiff has failed to plead actual facts-as opposed to conclusory allegations-sufficient to

support his claims. Significantly, in his Opposition, rather than quoting the (albeit insuffrcient)

allegations in the Complaint to demonstrate the "facts" pled, Plaintiff merely cites to the

paragraphs purportedly containing "facts" that support his case. A review of those paragraphs

shows that they merely contain conclusory statements which are insufhcient to survive the

Motion to Dismiss.

II. MEMORANDUM OF LA\ry

A. Plaintiffs 14 V.I.C. $ 605(a) CICO Claim and L4 V.I.C. S 605(b)
CICO Claim are Both Pronerlv Dismissed

Plaintiff is attempting to allege a conspiracy to violate 14 V.LC. $ 605(a) andlor a

violation of 14 V.I.C. $ 605 (b). See Opposition, p. 8.

14 V,I.C. $ 605(a) states:

It is unlawful for any person . . . associated with, any enterprise, as that term is
defined herein, to conduct or participate in, directly or indirectly, the affairs of the
enterprise through a pattern of criminal activity.
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14 V.I.C. $ 605(b) states:

It is unlawful for any person, though a pattern of criminal activity, to acquire or
maintain, directly or indirectly, any interest in, or control of any enterprise or real
property.2

Plaintiffls 14 V.I.C. $ 605(a) conspiracy claim and 14 V.LC. $ 605(b) claim each represent

separate violations of CICO with only apartial overlap in pleading requirements. Accordingly,

each argument below concerning the proper dismissal of Plaintiff s CICO claims will specify to

which CICO claim, or both, the individual argument applies.

In brief, with respect to 14 V.LC. $ 605(a), Plaintiff has failed to properly plead a CICO

conspiracy given that his own allegations in the Complaint show that the alleged conspiracy; 1)

was complete in 1997 when the alleged "sham mortgage" was obtained and; 2) Plaintiff

indisputably knew that Sixteen Plus's interests in the Property were impacted by the

"sham mortgage" in 2005 when Mr. Yusuf allegedly insisted that the mortgage be paid if

the Property were to be sold. Thus, even if Plaintifls CICO conspiracy claim was properly

pled-which it is not-Plaintiff s claim is barred by the f,rve (5) year statute of limitations. An

independent ground for dismissal is that Plaintiff has failed to meet the burden to plead facts

which, if true, demonstrate the necessary "criminal enterprise"-which enterprise must have an

existence separate and apart from the "pattern of criminal activity"-and further fails to allege

facts which, if true, would establish the "pattern of criminal activity" needed to properly plead a

CICO conspiracy. For all these reasons, Plaintiff s 14 V.I.C. $ 605(a) CICO conspiracy claim

fails and is properly dismissed on each of these bases.DUDLEY TOPPER

AND FEUERZEIG, LLP
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Separately, Plaintiffs 14 V.I.C. $ 605(b) claim is deficient and properly dismissed on

several grounds. First, Plaintifls claim is barred by the five (5) year statute of limitation for a

CICO claim. Second, Plaintiff has failed to plead facts that, if taken as true, would support the

allegation that Defendants engaged in the necessary "pattern of criminal activity." Third,

Defendants have not acquired any interest in the Land by virtue of the 2010 power of attorney,

which power of attorney is unrecorded and has never been used. The Property is titled in the

name of Sixteen Plus, just as it has been since it was acquired in the late 1990s.

1. The CICO Støtute of Límítøtions Began to Run in 2005 ll'hen Síxfeen Plus
Díscovered that Mr. Yusuf Would Not Sell the Property Unless the Mortgage
Wøs Paid and Bars Both CICO Claíms - 14 V.I.C. S 605(a) and 14 V.I.C. S
60s(b)

A CICO claim "may be commenced within five years after the conduct made unlawful

under section 605." 14 V.I.C. $ 607(h). The Virgin Islands CICO statute is modeled after the

federal RICO statute. Gumbs v. People of the Virgin Islands,59 V.I. 784,n.2 (2013); Pemberton

Sales & Serv. v. Banco Popular de P.R.,877 F.Supp.96l,970 (D.V.I.1994). The limitations

period for RICO claims begins to run once a plaintiff discovers his injury, See Forbes v.

Eagleson, 228 F.3d 47I, 485 (3d Cir. 2000). Because "CICO is cast in the mold of the federal

RICO statute," the discovery rule applies to RICO claims in determining when plaintiffs' CICO

claims accrued. Pemberton, 877 F.Supp.96l at970. Plaintiff agrees that a five (5) year statute

of limitations is applicable and that the statute begins to run at the date of discovery of the

alleged wrongdoing. Opposition p. 7 - Statute of Limitations: All Counts.

However, contrary to all logic, common sense, and the allegations in his own Complaint,

Plaintiff states that the wrongful conduct began sometime in 20103 (Opposition p. 7) and claims
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that a letter sent from a St. Martin lawyer in 2012 was "the f,rrst suggestion of any wrongdoing"

with respect to the "sham mortgage." Id. In fact, the Complaint plainly alleges that in the mid-

2000s Mr. Yusuf refused to sell the Property unless the "sham mortgage" was paid. To wit,

Plaintiff specifïcally alleges that Sixteen Plus "lost [ [in 2005] . . . the benefÏt of such sales

at the highest and best amount because of Fathi Yusufs insistence the sham mortgage be

paid upon the sale of the property." Complaint, fl 43 (emphasis supplied); see also id. atp.8,

Section b ("The Value of the Sixteen Plus Property Dramatically Increases-2005). Thus, based

on the facts unambiguously set forth in the Complaint, at the very latest, Plaintiff discovered the

alleged injury to Sixteen Plus vis-â-vis the "sham mortgage," in the mid-2000s, over twelve (12)

years ago. Therefore, both of Plaintiff s CICO claims are barred by the five (5) year statute of

limitations and those claims are properly dismissal, in their entirety on that basis alone. See

Burton v. FirstBank of Puerto Rico, 49 V.I. 16 (Super. Ct.2007) (granting defendant's motion to

dismiss, explaining that the date of plaintiff s "discovery" of the potential harm was clear on the

face of her complaint and was outside the applicable statute of limitations). The statute of

limitations bar, by itself, is a sufficient basis for dismissal of both the CICO claims. There are

also a number of alternative bases for dismissal of both Plaintiffls 14 V.LC. $ 605(a) and 14

V.I.C. $ 605 (b) claims given Plaintiff has failed to satisfy the individual pleading requirements

which alternative bases are addressed below,
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Yusuf a "controlling interest" in the Property. Opposition at p. 8-9. However, the allegations in
the Complaint discussed above-that in 2005 Mr. Yusuf refused to sell the Property unless the
mortgage was paid-make it patently clear that if Mr. Yusuf is alleged to have what Plaintiff
seeks to characherize as a "controlling interest" in the Property, such interest was created by the
mortgage in1997, and first learned about by Plaintiff in 2005, far before the power of attorney
was executed in 2010.
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2. PlaintÍff Also Føils to Properly Plead the Existence of a Crimínal
Enterpríse - 14 V.LC. $ 605(ø)

The CICO conspiracy to embezzle money from Sixteen Plus is deficient on yet another

basis: its failure to allege the requisite criminal "enterprise" with which Defendants are

associated. As discussed above, Plaintiff does not quote any "facts" from the Complaint that

support his claim that his 14 V.LC. $ 605(a) conspiracy claim is properly pled; he merely cites to

the Complaint. Of course, when one actually looks at the allegations in the cited paragraphs, it is

clear that they are mere conclusory allegations, bereft of any necessary facts.

Notably, Sixteen Plus is not a "criminal enterprise" as contemplated in the statute but

rather, as pled by Plaintiff, the alleged victim of the "criminal enterprise." Moreover, the

"enterprise" is not the "pattern of racketeering activity" it is an entity separate and apart from the

pattern of activity in which it engages. "The existence of an enterprise at all times remains a

separate element which must be proved ." United States v. Turkette, 452 U.S. 576, 583

(1981), Unlike a well-pled CICO conspiracy claim, the Complaint fails to provide any facts

establishing the existence of an ongoing criminal enterprise between Mr. Yusuf, Isam Yousuf

and Jamil Yousef. Even under the most liberal reading of the Complaint, Plaintiff has not

alleged an enterprise "separate and apart from the activity in which it engages" and where its

"various associates function as a continuing unit." Turkette,452 U.S. at 583. At best, Plaintiff

has alleged "mere sporadic or temporary criminal alliance[s]" which is not sufficient to allege a

CICO enterprise. United States v. Henley,766F.3d 893, 906 (8th Cir. 2014) (quoting United

States v. Leisure, 844 F.2d 1347, 1363-64 (8th Cir. 1988)). The CICO statute is not intended to

penalize sporadic or temporary criminal alliances which do not demonstrate "a sustained and

continuous effort" to accomplish the enterprise's objectives, Henley, 766 F.3d at 906, or a

sustained time period during which "the structure and personnel of the fenterprise] was
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continuous and consistent...", Leisure,844 F.2d at 1364. Plaintiff has not pled facts which show

that the requisite "criminal enterprise" existed sufficient to withstand the application of Twombly

and Iqbal. See Crest Constr, II, Inc. v. Doe,660 F.3d 346, 356 (8th Cir. 2011) ("While the

complaint is awash in phrases such as 'ongoing scheme,' 'pattern of racketeering,' and

'participation in a fraudulent scheme,' without more, such phrases are insufficient to form the

basis of a RICO claim."). Therefore, as Plaintiff has wholly failed to plead the necessary CICO

"criminal enterprise" this failure is yet another independent and alternative ground for dismissal

of Plaintiffls 14 V.I.C, $ 605(a) claim.

3. Plaintiff Has Faíled to Plead øny Fscts that Would Support fhe
Boìlerplate Allegation thøt Isam Yousuf ønd Jømíl Yousef Engaged ín
any Crimínal Actìvity - 14 V.I.C. S 605(a)

Of course, the law also requires at least two parties' participation in a pattern of criminal

activity to have a conspiracy. The essential elements of a CICO conspiracy being: (1) two or

more persons agreed to conduct or participate, directly or indirectly, in the conduct of an

enterprise's affairs through a pattern of criminal activity; (2) the defendant was a party to or a

member of the agreement; and (3) the defendant joined the agreement, knowing of its objective

to conduct or participate in the conduct of the affairs of an enterprise through a pattern of

criminal activity, and intending to join with at least one other co-conspirator to achieve that

objective. United States v. Massimino,647 Fed,Appx. 153, 160 (3d Cir. 2016) (emphasis

supplied) (unpublished) (citing Salinas v. United States,522 U.S. 52 (1997)). Plaintiff has not

alleged, other than by boilerplate recitations like "Defendants committed mail fraud," that Isam

Yousuf and Jamil Yousef engaged in any criminal activity at all with respect to obtaining the

allegedly "sham" Promissory Note and First Priority Mortgage (or power of attorney). Thus,

since Plaintiff fails to specifically allege any criminal activity on the part of Mr. Yusuf s alleged
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more than a "single scheme of narrow scope . . . including one victim and a limited number of

participants closed-ended continuity does not exist.").

Once again, Plaintiff does not quote any "facts" from the Complaint to support his claim

that he has properly pled a "pattern of criminal activity;" he merely cites to the Complaint. Yet,

when one actually looks at the allegations in the paragraphs to which Plaintiff cites, it is clear

that they are mere conclusory allegations, not the requisite facts. Plaintiff has merely made

insufficient boilerplate recitations that Defendants allegedly "committed multiple criminal acts

including conversion, attempted conversion, perjury, attempted perjury, wire and mail fraud, and

others" in furtherance of the conspiracy. See e.g., Complaint, T 59. However, conspicuously

absent are factual allegations of any kind regarding what was allegedly converted and by

whom?a What was the content of the allegedly perjurous statements and why were they

objectively not true? What constituted the alleged wire fraud, which, of course, needs to be pled

with specificity? V/hat about the alleged mail fraud, which also needs to be pled with

specificity? Plaintiff cannot merely state that inchoate "crimes" were committed, without factual

allegations to support those legal conclusions, and meet the applicable pleading standards set

forth in Twombly and lqbal. The pleading requirements rightfully call for far more than the

conclusions and boilerplate in Plaintiffls complaint to properly plead the "pattern of criminal

activity" required when pleading a CICO cause of action.

Perhaps, in a very generous reading of Plaintifls allegations, Plaintiff alleged that Mr.

Yusuf made false statements to the Hameds in order to get Sixteen Plus to execute the "sham

mortgage." In an equally generous reading, Plaintiff makes the additional allegation that 2010

Mr. Yusuf obtained a power of attorney for Manal Yousef-however, these are not crimes and,
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thus, cannot be part of the requisite "pattern of criminal activity." Even if they were, this is

exactly the type of "isolated activity" occurring over ten (10) years apart that does not constitute

the "pattern of criminal activity" necessary to properly support a CICO claim. See H.J. Inc. v.

Northwestern Bell Telephone Co. , 492 U .5. 229 , 239 (1989) (holding that a pattern is not formed

by "sporadic activity," arrd a person cannot be subjected to RICO penalties simply for

committing two "isolated criminal offenses."). Thus another independent and alternative ground

for dismissal of Plaintiffs CICO claims-both under 14 V.LC. $ 605(a) and 14 V.I.C. $

605(b)-is Plaintiff s failure to properly plead the necessary pattern of criminal activity on the

part ofany ofthe three defendants.

5. The 2010 Power of Attorney Did Not Gíve Defenclsnts an
Interest in tlte Property - 14 V.I.C. S 605(b)

In the Opposition, Plaintiff, without citing to any law whatever, claims that the

unrecorded 2010 power of attorney gave Mr. Yusuf a "controlling interest" in the Property.

Opposition at p. 8-9. Notably, this jurisdiction is a "lien theory jurisdiction" with respect to

mortgages. See B.A. Properties, Inc. v. Gov't of V.1., 299 F.3d 207, 219 (3d Cir. 2002) (citing

Royal Bank of Canadav. Clarke,373 F.Supp.599,601 (D.Vi.1974)). This means a mortgage

does not provide the mortgagee with an ownership interest in, or control of, the mortgaged

property; rather the mortgagee merely has a lien on the property. See Armstrong v. Armstrong,

266 F.Supp.2d385,394 (D.V.L,2003). Beyond that, however, the allegations in the Complaint

make it patently clear that if Mr. Yusuf is alleged to have what Plaintiff seeks to characterize as a

"controlling interest" in the Property, such interest was created far before the power of attorney

was executed in 2010 since, according to Plaintiff, in 2005 Mr. Yusuf refused to sell the Property

unless the mortgage was paid. Accordingly, Plaintiff s 14 V.I.C. $ 605(b) is not only properly

dismissed on statute of limitations grounds and because Plaintiff has failed to plead the requisite
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pattern of criminal activity, it is also properly and alternatively dismissed because the power of

attorney did not provide the Defendants with control of, or an interest in, the Property.

A. Plaintiff Has Failed to State a Claim for Breach of Fiduciary Dufy

The parties agree that to establish a claim for breach of fiduciary duty: (1) there must be a

fiduciary relationship; (2) the fiduciary must have breached the duty imposed by such

relationship; (3) the plaintiff must have been harmed; and (4) the fiduciary's breach must be a

proximate cause of the plaintiffs harm. Guardian Ins. Co. v. Khalil,63 V.I.3, 18 (Super. Ct.

2012).

The gravamen of Plaintiffls claim of breach of fiduciary duty is that Mr. Yusuf

negotiated the note and mortgage with Manal Yousef for the purpose of protecting the

corporation's principal asset, the Land, for the benefit of Sixteen Plus but obtained a power of

attorney with respect to the mortgage. Complaint, TT 96(b) and (c). As discussed in the Motion

to Dismiss, Plaintiff fails both to allege a breach of duty, or a specihc harm. Plainly, the mere

fact that Manal Yousef executed a power of attorney in favor of Mr. Yusuf is not a breach of

fiduciary duty. However, in the Opposition, the Plaintiff claims that "Yusuf has a POA that he

is using contrary to interests of Sixteen Plus." Opposition p. 1 1. But, in keeping with Plaintiffls

modus operendi, Plaintiff fails to plead any facts to support this conclusory allegation. Rather,

Plaintiff cites to a paragraph in the Complaint which claims-without a single supporting fact-

that Mr. Yusuf is using the power of attorney to defend the case brought by Sixteen Plus to void

the mortgage it gave to Manal Yousuf. This is precisely the kind of conclusory allegation,

entirely unmoored from any factual predicate, that the controlling law requires the Court to

ignore. Accordingly, Plaintifls claim for breach of fiduciary duty fails.
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Plaintiff s breach of fiduciary duty claim also fails because, like the CICO claims, it is

baned by the applicable statute of limitations. In the section of the Opposition addressing all Mr.

Yusufs statute of limitations arguments (Opposition. p. 7-8), Plaintiff claims that "the hrst

suggestion of any wrongdoing took place in late 2012 when the letter from the lawyer in St.

Martin was received." Opposition p, 7. Thus, even if the discovery rule applied, according to

Plaintiff, the breach of fiduciary duty was discovered in 20I2.s Breach of fiduciary duty has a

two year statute of limitations. See 5 V.I.C. $ 3l (5) ("[A]ny injury to . . . rights of another not

arising from contract not herein especially enumerated" has a two (2) year statute of

limitations.); see also Guardiqn Ins. Co.,63 V.I. 3 at 18 (stating that a claimed breach of

fiduciary duty by an insurer to its insured "sounded in tort" and had a "two-yeat statute of

limitations."). Accordingly, Plaintifls claim for breach of fiduciary duty is also barred by the

statute of limitations and properly dismissed on that independent ground as well.

B. Plaintiff Has Failed to State a Claim for Usurpation of Corporate
Opportunity

Prohibition of a corporate fiduciary's usurpation of a corporate opportunity precludes a

corporate fiduciary from acquiring for himself a business opportunity that his corporation is

financially able to undertake, and which, by its nature, falls into the line of the corporation's

business and is of practical advantage to it, or is an opportunity in which the corporation has an

actual or expectant interest. Borden v, Sinskey,530 F.2d 418, 489-90 (3d Cir. 1976) (citing

Equity Corp. v. Milton,z2l A2d 494,497 (Del. Supr. 1966)).

Plaintiff claims that the acts alleged "in paragraph 96 constitutes usurping of a corporate

opportunity by Fathi Yusuf, an officer of the corporation acting in that capacity in dealing with
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t Moreover, as discussed above, Plaintiff has alleged that in 2005 Mr. Yusuf insisted that the
mortgage be paid if the Property was sold. Thus, Plaintiff knew of the alleged "breach of fiduciary duty"
as early as 2005.
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Manal Yusuf[]" (Complaint, 1[100) and the boilerplate recitation that the "corporation has been

injured thereby." Id. at !U01. Paragraph 96 alleges that Mr. Yusuf "negotiated the note and

mortgage with Manal Yousef for the purpose of protecting the corporation's principal asset, the

Land, for the benefit of Sixteen Plus" and "later obtained a power of attorney from Manal

Yousef giving himself control of and all rights in those assets[.]" Complaint, I'1T 96(b) and (c),

respectively.

In the Opposition, Plaintiff states, once again, that the power of attorney was the requisite

business opportunity. Opposition, p. 16. Predictably, Plaintiff has failed to allege a single fact

establishing: 1) that Manal Yousef would have provided Sixteen Plus with a power of attorney

identical to the one she provided her trusted uncle, Mr. Yusuf, with respect to her mortgage; or 2)

that Sixteen Plus had the financial wherewithal to obtain a power of attorney by which it could

release a multi-million dollar mortgage. Accordingly, Plaintiffls claim for usurpation of

corporate opportunity is properly dismissed as the alleged "business opportunity" was not

available to---or affordable by-Sixteen Plus.

Plaintifls claim for usurpation of a corporate opportunity is also barred by the statute of

limitations. Once again, a two year statute of limitations applies. See 5 V.LC. $ 31(5). In the

section of the Opposition addressing all Mr. Yusuls statute of limitations arguments

(Opposition. p. 7-8), Plaintiff claims that "the f,rrst suggestion of any wrongdoing took place in

late 2012 when the letter from the lawyer in St. Martin was received." Opposition p. 7. Thus,

even if the discovery rule applied, according to Plaintiff, Plaintiff discovered that its "corporateDUDLEY, TOPPER

AND FEUERZEIG, LLP

1000 Frêderiksb€rg Gade

P.O Box 756

St, Thomas, U S V.l. 00804-0756

(34O) 774-4422
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opportunity" was "usurped" in 2012.6 Thus, Plaintiffs claim for usurpation of corporate

opportunity is independently dismissed on this basis as well.

C. Plaintiff Has Failed to Plead a Viable Claim for the "Tort of Outrase"

Plaintiff now claims that, despite identifying Count Six as the "Tort of Outrage"

(Complaint p. 23), and making no mention of a "prima facie tort," or anything resembling one,

that Count Six is really a claim for "prima facie tort." Opposition p. 15- 16. Unfortunately for

Plaintiff, a claim for prima facie tort is also properly dismissed. A prima facie tort is a general

tort. Edwards v. Maruiott Hotel Management Co. (Virgin Islands), Inc.,Case No. St-|4-CY-222,

2015 WL 476216, at* 6 (Super. Ct. Jan. 29,2015) (citing Moore v. A.H. Riise Gift Shops,659 F.

Supp. 1417, 1426 (D.V.L 1987)). Prima facie tort claims typically provide relief only where the

defendant's conduct does not come within the requirements of one of the well-established and

named intentional torts. As the Superior Court explained in Edwards:

In the Virgin Islands, claims that are "insufficiently 'distinct' from plaintiffs'
other, more established tort claims" are dismissed. V/hile Plaintiff is correct that
alternative claims are permissible under FED. R. CIV. P. 8(dX2), Plaintiff fails to
argue what "new" tort he intends to pursue and fails to plead any facts to support
a claim for another tort in addition to and distinct from the claims aheady alleged.

Edwards,2O15 V/L 476216, at* 6; see also Sorber v. Glaciql Energy VI, LLC, Case No. ST-10-

CV-588,2001 WL 3854244, at * 3 (Super. Ct. June 7,2011) (dismissing Plaintifflsprimafocie

tort claim for failure to state a claim upon which relief can be granted, explaining, "[i]n alleging

a cause of action for prima facie tort, Sorber must show that the action does not fit within the

category of any other tort."); Garnett v. Legislature of the V.1., Civil Case No. 2013-21,2014

WL 902502, at*7 (D.V.I. March 7,2014) (dismissing Plaintiffls claim for primafocie tort

stating "no claim for prima facie tort lies if the action complained of fits within another category

DUDLEY, TOPPER

AND FEUERZEIG, LLP

1000 Frêderiksberg Gade

PO. Box 756

St Thomas, US Vl. 00804-0756

(34O) 774-4422

u Moreover, as discussed above Plaintiff has alleged that in 2005 Mr. Yusuf insisted that the
mortgage be paid if the Property was sold. Thus, Plaintiff knew of the alleged "usurpation" as early as

2005,
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Predictably, Plaintiff has failed to cite any law that contravenes Mr. Yusuf s position

Manal Yousef is a necessary party to this action (also called a "required" party under Federal

le of Civil Procedure 19). Rather, Plaintiff claims illogically that Manal Yousef is not a

uired party because Mr. Yusuf has a power of attorney with respect to the mortgage.

t, the existence of a power of attorney does not affect the fact that Manal

y given that she holds a four and a half million dollar ($4,500,000,00)

the Property the validity of which is the crux of this action. Plaintiff

invalid and that alleged invalidity is central to Plaintiff s claims

re, the Court would necessarily have to adjudicate the validity of the
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and every remaining claim is also properly dismissed as insufhciently pled. Moreover, Plaintiff s

Complaint is also properly dismissed, in its entirety, due to the failure to join Manal Yousef, the

holder of the First Priority Mortgage at issue herein, who is both a necessary and indispensable

party to this action.

Further, as noted in the Motion to Dismiss, even upon dismissal of this case in its

entirety, the Hameds and Sixteen Plus will have their day in court with respect to the validly the

mortgage on the Property as the issues regarding the validity of the mortgage are currently

pending before, and properly left for resolution by Judge Willocks in Sixteen Plus Corporation v,

Manal Mohammad Yousef, Case No. SX-15-CV-65.

Respectfully Submitted,

DUDLEY, TOPPER and FEUERZEIG, LLP

Dated: February 6,2017 By:

Lisa Michelle Kömives (V.I. Bar No. Il71)
1000 Frederiksberg Gade - P.O. Box 756
St. Thomas, VI 00804
Telephone: (340) 77 4-4422
Telefax: (340)715-4400
sherpel@dtflaw.com
lkomives@dtflaw.com
Attorneys for Fathi Yusuf

B. Herpel (V.L
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